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indexed. Not illustrated. 1898 Excerpt: .injunction in this case, entitled London Whi s, is a device purely fanciful
and arbitrary, and. in no way. suggestive of the color, ingredients, mode of composition, of the article to which
such label is attached, and that, therefore, the label is itself the subject of a trade-mark or exclusive right to a
trade-mark. The evidence establishing, then, that tne plainti s had used this device for the term of two years or
more prior to its adoption by the defendant, and it being now apparent that it is the subject of a trade-mark,
that is, that it is a subject that the plainti s could acquire the exclusive right to use, we are remitted to the next
question in order, that is, whether the label adopted by the defendants, and now used by the defendants, is a
colorable imitation of the label of plainti s. Numerous cases in this connection have been cited, and I myself
have conducted an examination somewat elaborate in reference to tnis subject. In the case of Sperry and
Company, appellant, v. Percival Milling Co. respondent, 81 Cal., 252, Judge McFarland uses this language: The
rule governing such cases is that if the limitation of a trade-mark is intentionally so close as to deceive an
ordinary purchaser, the defendant is liable, and the fact that an attentive inspection will disclose di erences in
even many respects between the two articles will not shield him. Ihe same test is laid down as the one governing
this question,...
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